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TCJA, Section 199A and Saying “I Do”:  Marriage Penalty/Bonus Considerations Related to the 

QBI Deduction 
 

Abstract 

The Tax Cuts and Jobs Act of 2017 resulted in significant changes to both corporate and individual taxation.  

Corporate tax rates were reduced from a top rate of 35% to a flat rate of 21% while the top individual tax 

rate was reduced from 39.6% to 37%. The provisions of Section 199A (i.e., the 20% Qualified Business 

Income (QBI) Deduction) were enacted in direct response to the corporate tax rate reduction as a vehicle 

to promote parity and equity for conduit entities taxed at individual tax rates. The mechanics of Section 

199A lend itself to the creation of both marriage bonuses as well as marriage penalties depending on the 

underlying circumstances. This study highlights some of these marital status considerations as they relate 

to the QBI deduction while also proposing tax minimization strategies targeted toward unmarried 

“partnered” taxpayers with a particular focus on same-sex couples because extant data suggests that only 

about 59% of same-sex couples ultimately choose to legally marry.  This data suggests that creative Sec. 

199A tax planning strategies could potentially provide a lucrative incentive for this subset of unmarried 

couples to consider saying “I do”.  

Keywords:  Tax Cuts and Jobs Act, Section 199A, Qualified Business Income Deduction, Marriage Penalty, 
Marriage Bonus, Same-Sex Marriage.   

 

INTRODUCTION AND MOTIVATION  

The Tax Cuts and Jobs Act of 20171 (henceforth TCJA), enacted on December 22, 2017, ushered 

into law significant changes to the corporate and individual tax structures in the United States.  

Corporate tax rates were reduced from a maximum rate of 35% to a flat rate of 21%, the corporate 

 
1 Public Law 115-97 (2017). 
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alternative minimum tax and the domestic production activities deductions were eliminated, and 

provisions were enacted to shift the U.S. corporate tax structure from a worldwide tax system to more 

of a territorial system. Individual tax rates were lowered with the top rate falling from 39.6% to 37%, 

standard deductions and child credits were increased while personal exemptions were eliminated.  

Itemized deductions such as qualified residential interest and state and local tax deductions had 

additional limitations imposed, some charitable contribution limitations were relaxed while 

miscellaneous itemized deductions (including unreimbursed employee business expenses and 

investment expenses) were eliminated altogether.   

In addition, to ensure equity in the tax system related to businesses taxed as conduit entities 

(e.g., sole proprietorship, S Corporations, LLCs, partnerships (limited and general), etc.) the Section 199A 

Qualified Business Income (QBI) deduction was enacted in direct response to the significant reduction in 

the corporate tax rate to provide parity and equity to conduit entities. Simply stated, the Section 199A 

deduction could potentially reduce a conduit entity’s effective tax rate from 37% (the top individual tax 

rate post TCJA) to 29.6%.  It should be noted, however, that the vast majority of the individual tax 

changes related to TCJA, including Section 199A are scheduled to expire on 12/31/2025 while many of 

the corporate changes, including the tax rate reduction are permanent changes.  

Concurrent with any major tax reform is the consideration of how the new tax act, in this case 

TCJA, impacts the marriage penalty or marriage bonus.   A marriage penalty or bonus is the change in a 

couple’s total tax liability resulting from a change in filing status from single or head of household to 

married filing jointly. The extent of such penalty or benefit is a function of a variety of factors, such as 

the amount of combined income, how the income is earned (e.g., approximately equal or significantly 
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disparate, eligibility for a variety of tax credits, etc.).  El-Sibaie2 argues that that marriage penalties and 

bonuses violate neutrality.  Citing a  1997 Congressional Budget Office (CBO) study 3 , El-Sibaie further 

notes that marriage penalties and bonuses occur because the Internal Revenue Codes simultaneously 

attempts to satisfy three conflicting goals: equal treatment of married couples, equal treatment of 

married and unmarried couples, and progressive taxation.  That said, the same CBO study4 finds that 

marriage penalty and bonuses tend to have little to no effect on whether a couple will marry.  

El-Sibaie5,  Yurko et al. 6 and Rubenfield and Pandit7 examined TCJA’s impact on marriage 

penalties/bonuses.  The authors found that various aspects of the Act tried to equalize the tax burden 

between the single and married filing jointly filing status, but other provisions such as more restrictive 

limitations on certain deductions ultimately had the opposite impact. That said, the aforementioned 

studies do not include in their analysis an examination of Section 199A through the lens of marriage 

penalty/bonus.  In fact, there is a paucity of research that thoroughly analyzes the possible marriage 

planning implications of Section 199A8.   While on the surface there may not appear to be an inherent 

marriage penalty/bonus associated with the income thresholds enacted as part of Sec. 199A under 

which a full qualified business income deduction is allowed (i.e., $163,300 limits for unmarried / 

 
2 El-Sibaie. 2018. Marriage Penalties and Bonuses under the Tax Cuts and Jobs Act. Tax Foundation. Fiscal Fact No. 
573. Feb. 2018 available at: https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/.  
3 Congressional Budget Office. 1997. For Better or For Worse: Marriage and the Federal Income Tax. June 1997 
available at: https://www.cbo.gov/sites/default/files/105th-congress-1997-1998/reports/marriage.pdf.  
4 Id. 
5 El-Sibaie. 2018. Marriage Penalties and Bonuses under the Tax Cuts and Jobs Act. Tax Foundation. Fiscal Fact No. 
573. Feb. 2018 available at: https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/. 
6 Yurko, A.J.N, C. Cheng, and C.T. Metrejean. 2019. The Marriage Tax Penalty post-TCJA. The Tax Advisor. June 1. 
2019 available at https://www.thetaxadviser.com/issues/2019/jun/marriage-tax-penalty-post-tcja.html.  
7 Rubenfield, A.J and G.M. Pandit. 2019. The Status of the “Marriage Penalty”: An Update from the Tax Cuts and 
Jobs Act.  The CPA Journal. February 2019 available at: https://www.cpajournal.com/2019/02/04/the-status-of-
the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/.  
8 The authors wish to note that there are a variety of tax planning or professional firm TCJA summaries (e.g. 
https://www.bradyware.com/when-the-marriage-penalty-becomes-the-marriage-incentive/ and 
https://www.madfientist.com/section-199a/ ) that identify the marriage incentive possibilities of Section 199A but 
that none provide a relatively in-depth analysis.  

https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/
https://www.cbo.gov/sites/default/files/105th-congress-1997-1998/reports/marriage.pdf
https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/
https://www.thetaxadviser.com/issues/2019/jun/marriage-tax-penalty-post-tcja.html
https://www.cpajournal.com/2019/02/04/the-status-of-the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/
https://www.cpajournal.com/2019/02/04/the-status-of-the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/
https://www.bradyware.com/when-the-marriage-penalty-becomes-the-marriage-incentive/
https://www.madfientist.com/section-199a/


 
 

4 
 

$326,600 for married filing joint (2020 limits)), further investigation suggests there are marriage tax 

planning opportunities (i.e. whether to marry or not) that, when planned for, could result in significant 

tax savings.  

One might ask whether proposing tax planning strategies linked to the decision to marry is 

purely an academic exercise given that the aforementioned 1997 CBO study9, using data from 1969 to 

1995, clearly finds that that marriage penalty and bonuses have little to no effect on whether a couple 

will marry.  We argue, to some extent the answer to that question is no, in part because the 1997 study 

did not include same-sex couples that were only granted the legal right to marry in 2015. In fact, Fisher 

et al. 10 and Schneider11 find in their 2018 and 2020 studies, that the number of same-sex joint filers, 

using data from 2015 and 2019, respectively, is approximately 59 percent of the total self-reported 

same-sex couples while the same ratio for different-sex couples is 92 percent. This data suggests that 

while same-sex couples now maintain the legal right to marry, there is a significant percentage of these 

couples and a small percentage of different-sex couples that have chosen not to officially marry. The 

authors fully concede that based on the census data provided in Schneider’s 2020 study that there are 

approximately 420,000 unmarried same-sex couples nationwide to which such planning opportunities 

may apply. Admittedly,  this figure represents a relative small percentage of the total population.  That 

said, it is for these couples that creative Sec. 199A tax planning strategies could potentially offer a 

sufficiently lucrative motivation to marry or remain unmarried12.  

 
9 Id. 
10 Fisher, R., G. Gee and A. Looney. 2018. Same-Sex Married Tax Filers after Windsor and Obergefell. Tax Policy 
Center Urban Institute and Brookings Institution. February 28, 2018.  Available at: 
https://www.urban.org/sites/default/files/publication/96846/same-
sex_married_tax_filers_after_windsor_and_obergefell.pdf.  
11 Schneider, M. 2020. Gay marriages rise 5 years after Supreme Court ruling. Associated Press. September 17, 
2020 available at: https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-
587455c1d71f6363b2d272253f916b88 
12 Anecdotally, we would like to mention that while both authors maintain CPA practices (one corporate/business 
transaction focused the other individual/conduit entity focused) that the tax planning strategies noted herein were 

https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
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In this study, we will discuss a variety of tax planning strategies designed to highlight the 

potential marriage bonus associated with Section 199A while also identifying situations that could result 

in a marriage penalty.  Before we do so, we will present a brief history of both the marriage 

penalty/bonus provisions as well as the emergence of marriage equality in the United States.  We will 

also discuss the relevant provisions of Section 199A in additional to providing a series of scenarios and 

vignettes that identify tax saving opportunities for couples.  

MARITAL STATUS - MARRIAGE PENALTY/BONUS – A HISTORICAL PERSPECTIVE  

The taxation of married couples has evolved since the birth of U.S. taxation in 1913 (i.e. when the 

Sixteenth Amendment to the Constitution was ratified) to our modern-day tax code. In the first 35 years 

or so  (e.g., 1913-1948), an individualistic tax approach was incorporated that focused on the income 

earned by each taxpayer13 such that a married couple’s joint return served primarily as a means to simplify 

the filing process resulting in one return being filed instead of two. Stated differently, taxable income was 

calculated per spouse and tax was calculated using a standard rate table (i.e., there was no special tax 

rate table for being married) and the results were combined into one return.  

The married filing joint (MFJ) status and corresponding tax rate table emerged in 194814 initially 

as vehicle to mitigate the significant marriage bonus that accrued to couples in community property states 

which allocated income earned 50% to each spouse regardless of how the income was actually earned. 

This bonus occurred primarily because the norm in most family situations was for a husband to be the 

 
recommended by one of the authors to seven same-sex couple clients in mid-2018.  All seven couples married in 
2018 and experienced a cumulative annual tax savings of approximately $125,000 in each of tax years 2018 and 
2019.   As such, while some may view the relevance of these planning strategies as somewhat inconsequential on a 
macro-level because 420,000 couples relative to total the total population of partnered taxpayers is a small 
percentage, the proposed tax strategies discussed herein are salient in particular for CPAs and tax planners that 
maintain a client base with same-sex couples.  
13 Bittker, B.L. 1975. Federal Income Taxation and the Family. Stamford Law Review. 4: 1392-1463. 
14 Id. 
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primary wage earner with the wife having little or no income. That said, a peripheral side effect of the MFJ 

filing status was the introduction of the marriage penalty into the U.S. tax system. In the almost 7 decades 

that followed (i.e., 1948 to 2017), Congress has enacted multiple changes designed to mitigate marriage 

penalty issues, the most recent of which occurred in the Tax Cuts and Jobs Act of 2017.15   

 SUMMARY OF TCJA’S IMPACT ON MARRIAGE PENALTY V. BONUS  

A marriage penalty or bonus is the increase or decrease in a couple’s total tax liability resulting 

from a change in filing status from single or head of household to married filing jointly. The extent of such 

penalty or benefit is a function of a variety of factors, such as the amount of combined income, how the 

income is earned (e.g., approximately equal or significantly disparate), as well as the eligibility for a variety 

of tax credits, etc.  Due to the configuration of the federal tax system, which includes a progressive tax 

rate structure that varies by filing status, marriage benefits are more likely to surface when individuals 

with disparate incomes marry. Similarly, marriage penalties typically occur when two individuals with 

equal incomes marry. El-Sibaie16, Yurko et al. 17 and Rubenfield and Pandit18 examined TCJA’s impact on 

marriage penalties/bonuses.  All three of these studies found that while TCJA attempted to mitigate 

marriage penalties by promoting additional parity in the tax rate tables (i.e., the married filing joint tax 

rate tables are double the single rate table up to combined taxable incomes up to $600,000), factors such 

as the limitation on certain itemized deductions, failure to have the married filing joint (MFJ) AMT 

exemption be double the single exemption, and other rules related to earned income and child credits 

clearly perpetuated the marriage penalty for some couples.   

 
15 Public Law 115-97 (2017). 
16 El-Sibaie. 2018. Marriage Penalties and Bonuses under the Tax Cuts and Jobs Act. Tax Foundation. Fiscal Fact No. 
573. Feb. 2018 available at: https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/. 
17 Yurko, A.J.N., C. Cheng, and C.T. Metrejean. 2019. The Marriage Tax Penalty post-TCJA. The Tax Advisor. June 1. 
2019 available at https://www.thetaxadviser.com/issues/2019/jun/marriage-tax-penalty-post-tcja.html.  
18 Rubenfield, A.J and G.M. Pandit. 2019. The Status of the “Marriage Penalty”: An Update from the Tax Cuts and 
Jobs Act.  The CPA Journal. February 2019 available at: https://www.cpajournal.com/2019/02/04/the-status-of-
the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/.  

 

https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/
https://www.thetaxadviser.com/issues/2019/jun/marriage-tax-penalty-post-tcja.html
https://www.cpajournal.com/2019/02/04/the-status-of-the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/
https://www.cpajournal.com/2019/02/04/the-status-of-the-marriage-penalty-an-update-from-the-tax-cuts-and-jobs-act/


 
 

7 
 

Section 199A – Implications for the Marriage Penalty / Bonus   

The Qualified Business Income (QBI) Deduction (i.e., Section 199A) was enacted as part of TCJA 

for tax years beginning after 12/31/2017  to ensure equity in the tax system for businesses taxed as 

conduit entities (e.g., sole proprietorship, S Corporations, LLCs, partnerships, etc.) in direct response to 

the corporate tax rate reduction from 35% to 21%19.  Section 199A (a) provides that taxpayers other 

than corporations shall be entitled to a deduction for any taxable year equal to: 

1. The lesser of (1) the taxpayer’s “combined qualified business income amount” or (2) 20 percent 
of the excess of the taxpayer’s taxable income for the taxable year over any net capital gain plus 
the aggregate amount of qualified cooperative dividends, plus 

2. The lesser of (1) 20 percent of the aggregate amount of the qualified cooperative dividends of 
the taxpayer for the taxable year or (2) the taxpayer’s taxable income (reduced by the net 
capital gain). 

A taxpayer’s combined qualified business income (QBI) deduction is generally equal to the sum of (1) 20 

percent of the taxpayer’s QBI with respect to each qualified trade or business plus (2) 20 percent of the 

aggregate amount of qualified real estate investment trust (REIT) dividends and qualified publicly traded 

partnership (PTP) income. 

Definition of Qualified Trade or Business 

Section 199A (d) provides that a qualified trade or business includes any trade or business other 

than a “specified service trade or business (SSTB)” or the trade or business of performing services as an 

employee. Section 199A (d)(2) defines a specified service trade or business as any trade or business 

involving the performance of services in the fields of health, law, accounting, actuarial sciences, 

performing arts, consulting, athletics, financial services, brokerage services, or any trade or business 

where the principal asset of such trade or business is the reputation or skill of one or more of its 

 
19 The provisions of Section 199A are scheduled to sunset on 12/31/2025.  However, since the corporate tax rate 
change under TCJA is not scheduled to sunset, it is likely that of all the TCJA changes set to expire that Section 
199A would need to be extended if equity is to be maintained.  
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employees or owners20, or which involves the performance of services that consist of investing and 

investment management trading, or dealing in securities, partnership interests, or commodities. 

 

SSTB Exception Based on Taxable Income 

Section 199A (d) (3) provides a full exception to the specified service trade or business exclusion 

for taxpayer’s whose taxable income before consideration of any Section 199A deduction does not 

exceed certain thresholds: $315,000 (married filing joint limit - $326,600 for 2020) and $157,500 (other 

filers -  $163,300 for 2020).  A partial SSTB exception is available for married taxpayers with taxable 

income between $326,600 and $426,600 and for other filing statuses with taxable income between 

$163,300 and $213,300 for 2020. Taxpayers with taxable incomes exceeding the upper threshold will 

not be able to include any SSTB income as qualified business income for purposes of the Section 199A 

QBI deduction.  In computing the QBI with respect to a specified service trade or business, the taxpayer 

only factors the applicable percentage of qualified items of income, gain, deduction, or loss, and of 

allocable W-2 Wages and qualified property.  In summary, taxpayers who fall below the income 

thresholds have relatively unfettered access to the 20% QBI deduction regardless of the type of entity in 

question (e.g. SSTBs).  

While the aforementioned discussion of Section 199A does not begin to capture the intricacies 

and complexities associated with the QBI deduction, the primary focus of this study is on proposing tax 

planning strategies designed to maximize the marriage benefit or minimize the marriage penalty 

associated with Section 199A for couples whose combined taxable falls below the income thresholds 

(i.e., $326,600).  Using a variety of household income calculators along with extrapolating data from the 

2018 IRS Statistics of Income Report, we estimate that approximately 93-95% of all married couples 

 
20 Section 199A refers to Section 1202(e)(3) in defining the types of trades or businesses classified as SSTBs.    
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have income less than the threshold21.  As to the relevant applicability of any tax planning strategy that 

is tethered to the decision of whether to legally marry or not, we acknowledge that existing studies from 

as early as 1995 to as recent as 201822 provide evidence that there relatively few situations where 

marriage penalties or bonuses impact the timing of a couples nuptials. However, it was not until 

Obergefell23 was decided in 2015 that same-sex couples were uniformly granted the right to legally 

marry in the United States.  Fischer et al. 24 and Schneider25 find that different-sex couples behave 

dissimilarly to same-sex couples in terms of their choice to marry.  In fact, both Fisher et al. and 

Schneider estimate that only about 59% of same-sex couples eligible to marry ultimately decide to 

legally marry and file their tax returns jointly. While the tax planning strategies we provide below are 

applicable to any unmarried couple, it is this sizable gap in same-sex couples that are eligible to marry 

but have not yet done so that gives merit to QBI tax planning strategies that emphasize the choice to 

marry or not. We do acknowledge, however, that because same-sex couples represent a small minority 

of total coupled taxpayers in the United States that the targeted audience for these proposals is not as 

 
21 Internal Revenue Service. Statistics of Income.  Individual Income Tax Return Line Item Estimates 2018. Available 
at: https://www.irs.gov/pub/irs-pdf/p4801.pdf.  DQYDJ income calculator available at: https://dqydj.com/income-
percentile-calculator/, CNN Money available at: https://money.cnn.com/calculator/pf/income-rank/index.html.  
22 Sjoquist, D.L. and M.B. Walker. 1995. The Marriage Tax and the Rate and Timing of Marriage. National Tax 
Journal. 48, 4, pp. 547-558; Alm, J.A. and L.A. Whittington. 1995. Does the Income Tax Affect Marital Decisions? 
National Tax Journal.  48, 4. Pp. 565-572; Congressional Budget Office. 1997. For Better or For Worse: Marriage 
and the Federal Income Tax. June 1997 available at: https://www.cbo.gov/sites/default/files/105th-congress-1997-
1998/reports/marriage.pdf; Morrow, M.L., M.F. Franklin and T.A. Gagnon. 2015. Tax Considerations for Marriage: I 
Do…or Not. Tax Notes. November 23, 2015: 1-7; El-Sibaie. 2018. Marriage Penalties and Bonuses under the Tax 
Cuts and Jobs Act. Tax Foundation. Fiscal Fact No. 573. Feb. 2018 available at: https://taxfoundation.org/tax-cuts-
and-jobs-act-marriage-penalty/.  
23 Obergefell v. Hodges, 135 S. Ct. 2071 (2015). 
24 Fisher, R., G. Gee and A. Looney. 2018. Same-Sex Married Tax Filer after Windsor and Obergefell. Tax Policy 
Center Urban Institute and Brookings Institution. February 28, 2018.  Available at: 
https://www.urban.org/sites/default/files/publication/96846/same-
sex_married_tax_filers_after_windsor_and_obergefell.pdf. 
25 Schneider, M. 2020. Gay marriages rise 5 years after Supreme Court ruling. Associated Press. September 17, 
2020 available at: https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-
587455c1d71f6363b2d272253f916b88.  

https://www.irs.gov/pub/irs-pdf/p4801.pdf
https://dqydj.com/income-percentile-calculator/
https://dqydj.com/income-percentile-calculator/
https://money.cnn.com/calculator/pf/income-rank/index.html
https://www.cbo.gov/sites/default/files/105th-congress-1997-1998/reports/marriage.pdf
https://www.cbo.gov/sites/default/files/105th-congress-1997-1998/reports/marriage.pdf
https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/
https://taxfoundation.org/tax-cuts-and-jobs-act-marriage-penalty/
https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
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broad as some tax planning strategies. Be that as it may, in the next section, we will provide a brief 

history of the marriage equality along with some additional statistics related to same-sex couples. 

BRIEF HISTORY ON MARRIAGE EQUALITY AND MARRIAGE STATISTICS POST LEGALIZATION  

On June 26, 2015, the U.S. Supreme court declared, in Obergefell,26 that it was unconstitutional 

for a state to prohibit the marriage of same-sex couples, and that their marriage should be recognized 

regardless of the state in which it was performed.  Two years earlier in United States v. Windsor,27 the 

same Court determined Section Three of the Defense of Marriage Act (DOMA) violated the Equal 

Protection and Due Process clauses of the Fourteenth Amendment unconstitutional because DOMA 

provided that the term "spouse" only applied to marriages between a man and a woman.   

Post Windsor, Treasury issued Revenue Ruling 2013-17.28 The ruling provided guidance on the 

application of Windsor to all federal code sections related to marital status, including but not limited to 

income and wealth-transfer tax provisions. The outcome of the ruling extended the use of such terms as 

"spouse", "marriage", and “husband and wife” to same-sex couples if the couple was lawfully married 

under state law. Revenue Ruling 2013-17 provided a framework for the uniform and equitable application 

of marital status rules within the federal tax system and essentially created marriage equality at the 

federal level by recognizing same-sex marriages of couples lawfully married in any state that legally 

authorized such marital unions regardless of the couple’s state of domicile. However, federal marriage 

equality expressly required a lawful marriage as opposed to a registered domestic partnership, civil union, 

or other similar relationship arrangement.  

 
26 Obergefell v. Hodges, 135 S. Ct. 2071 (2015). 
27 U.S. v. Windsor, 133 S. Ct. 2675 (2013). 
28 Rev. Rul. 2013-17, 2013-38 IRB 201. 
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After Windsor, the Fourth, Seventh, Ninth, and Tenth Federal Circuit Courts of Appeal all ruled in 

favor of marriage equality by upholding lower court decisions finding as unconstitutional state bans on 

same-sex marriage.29 However, in November 2014, the Sixth Circuit Court of Appeals rejected the previous 

appellate court findings and reversed the findings of a lower district court holding that a state has no 

constitutional obligation to license or recognize same-sex marriages performed out of state.30 As a result, 

the U.S. Supreme Court granted certiorari to Obergefell to settle the marriage equality issue for the United 

States. The 14 same-sex couple petitioners in Obergefell claimed that state officials violated the Due 

Process and Equal Protection clauses of the Fourteenth Amendment of the U.S. Constitution by denying 

them the right to marry or to have marriages lawfully performed in another state given full recognition.   

The Due Process Clause of the Fourteenth Amendment provides that states have no authority to 

“deprive any person of life, liberty or property, without due process of law”.  The Equal Protection Clause 

bans states from denying the “equal protection of the laws” to any person within its jurisdiction.31  

Ultimately, the Supreme Court found, in Obergefell, that state bans on same-sex marriage violated the 

aforementioned clauses of the Fourteenth Amendment.  As a result, states are now required to both 

license a marriage between two people of the same-sex and to recognize a marriage between same-sex 

couples when their marriage was lawfully licensed and performed out of state.   

SAME SEX MARRIAGE STATISTICS POST OBERGEFELL.  

A variety of studies have analyzed marriage benefit and penalty issues related to same-sex 

marriage. Alm et al., using data from the 2010 American Community Survey (ACS),  incorporate macro- 

economic approach to calculate the federal and state tax revenue effects from legalizing same-sex 

 
29 Bostic v. Schaefer, 760 F.3d 352 (CA-4 2014); Baskin v. Bogan, 766 F.3d 648 (CA-7 2014); Latta v. Otter,  771 F.3d 
456 (CA-9 2014); Kitchener v. Herbert, 755 F. 3d 1193 (CA-102014) and Bishop v. Smith, 760 F.3d 1070 (CA-10 
2014). 
30 Obergefell v. Hodges, 135 S. Ct. 2071 (2015). 
31 U.S. CONST. amend. XIV.  
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marriage.32 In their analysis, they estimated that there were approximately 526,462 same-sex couples 

cohabitating in the United States in 2010.  At the time of their analysis, Alm et al. estimated that 

approximately 50 percent of same-sex couples would marry following legalization. More recently, Fisher 

et al. 33 using data from tax years 2013-2015, (i.e., filing years post legalization of same-sex marriage under 

Windsor (2013) and Obergefell (2015)) found that the number of same-sex joint filers increased from 

about 131,080 in 2013 and 183,240 in 2014, to about 250,450 in 2015.  Fisher et al. estimate that only 

about 59 percent of the census estimate of same-sex couples ultimately decide to legally marry and file 

jointly while 92 percent of different-sex couples choose to marry and file similarly.   Schneider, in a 2020 

article34, stated that “the number of married same-sex households increased by almost 70% in 2019 

according to the Census Bureau’s American Community Survey.  Of the 980,000 same-sex couple 

households reported in 2019, 58% were married couples and 42% were unmarried partners.”  

Interestingly, these 2015 and 2019 estimates are not far off from Alm et al. though the earlier study was 

written at a time when only 7 states had recognized some form of same-sex civil unions or marriage.   

In terms of why there may be a gap between joint filers and survey respondents reporting 

themselves as same-sex spouses, Gates35 suggests that some same-sex couples in long-term marriage like 

relationships often describe their relationships as “married” in survey type instruments even though they 

are not legally married. Fisher et al. concurs with Gates and notes the gap between the number of same-

sex filers and Census-reported same-sex spouses reflects different definitions of marriage used by filers 

 
32 Alm, J., J.S. Leguizamon, and S. Leguizamon. 2014. Revisiting the income tax effects of legalizing same-sex 
marriages. Journal of Policy Analysis and Management. 33, (2):263-289.  
33 Fisher, R., G. Gee and A. Looney. 2018. Same-Sex Married Tax Filer after Windsor and Obergefell. Tax Policy 
Center Urban Institute and Brookings Institution. February 28, 2018.  Available at: 
https://www.urban.org/sites/default/files/publication/96846/same-
sex_married_tax_filers_after_windsor_and_obergefell.pdf.  
34 Schneider, M. 2020. Gay marriages rise 5 years after Supreme Court ruling. Associated Press. September 17, 
2020 available at: https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-
587455c1d71f6363b2d272253f916b88.  
35 Gates, G.J. 2010. Same-sex couples in US Census Bureau Data: Who gets counted and why.  Williams Institute. 
UCLA School of law available at: http://papers.ccpr.ucla.edu/index.php/pwp/article/view/PWP-CCPR-2010-014.  

https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://www.urban.org/sites/default/files/publication/96846/same-sex_married_tax_filers_after_windsor_and_obergefell.pdf
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
https://apnews.com/article/couples-relationships-gays-and-lesbians-archive-census-2020-587455c1d71f6363b2d272253f916b88
http://papers.ccpr.ucla.edu/index.php/pwp/article/view/PWP-CCPR-2010-014
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versus survey respondents. In particular, ACS survey respondents may report being married in some cases 

in which their marriage has not been legally sanctioned, for instance when they are bonded in a civil union 

or are in an otherwise long-term, committed marriage-like relationship. The federal filing rules for all 

married couples (i.e., different sex- and same-sex couples) specify clearly in the instructions that only 

legally-married couples may file joint returns. Prior to legalization, it was simply difficult for many same-

sex couples to obtain a legal marriage in their state of residence.  That said, if it were solely a function of 

not being legally allowed to marry, one would expect the ratio of joint filers to reported same-sex couples 

to more closely approximate the ratios found for different-sex couples (i.e., about 92% as opposed to 

58%).     

The fact that approximately 42% of same-sex couples (estimated to be about 420,000-450,000 

couples using the most recent census data available) choose to forgo legal marriage is likely a function of 

many factors.  First, same-sex couples fought long and hard for the right to marry but learned long before 

Windsor and Obergefell that the absence of a marriage license does not invalidate a genuine love 

relationship.  Furthermore, prior to access to lawful marriage, the legal, financial and medical obstacles 

same-sex couples encountered demanded pro-active attention in terms of setting up documents such as 

wills, medical and general powers of attorney, physicians directives, living trusts and other financial 

structures to ensure that their life partners and their assets were protected.  This added level of legal and 

financial attention results in many same-sex couples being more in tune with tax and wealth transfer 

planning.  For this reason, unmarried same-sex couples are likely to be a receptive audience to the tax 

planning strategies such as those we will now present related maximizing the marriage benefit or 

minimizing the marriage penalty associated with the Section 199A qualified business income deduction.    

TAX PLANNING OPPORTUNITIES FOR UNMARRIED “PARTNERED” COUPLES 
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Extant studies (e.g., Alberts et al., Morrow et al., Soloman and Tiemann, Masselli and Runkel, 

Masselli and Bertolini) highlight the relative upside and downside of marriage as it relates to income tax, 

wealth-transfer tax and retirement planning for both opposite and same-sex couples whether the couple 

is common-law or civil-law married and whether the couple is domiciled in community property states 

versus non-community property states (i.e., separate property states).36 Below we present a series of six 

tax planning scenarios related to the qualified business income deduction. Please keep in mind that the 

strategies presented below apply to any unmarried partnered couple whether different-sex or same-sex.  

For this reason, each vignette will identify the two unmarried individuals as Partner 1 and Partner 2.   The 

following six examples demonstrate how the QBI deduction differs as the underlying facts and 

circumstances vary. We acknowledge the examples are for illustrative purposes since if these were actual 

filings, additional factors very likely might come into play such as passive loss limitation and preferentially 

taxed investment income issues etc. 

Tax Planning Scenarios 

Scenario 1:  Partner 1 is a shareholder in a legal practice taxed as an S Corporation.  Owing to the nature 

of the business, the entity is classified as a specified service trade or business (an SSTB).  Partner 1 has 

W-2 wages of $125,000 and K-1 ordinary income from the S corporation of $50,000.  Partner 2 has W-2 

wages of $125,000 and K-1 ordinary income of $50,000 from a small retail business that is also taxed as 

an S corporation.  Neither partner can itemize so the standard deduction is claimed for each. 

 
36 Aalberts, R.J., T. B. Biggart and J.W. Harden. 2013. Tax and Financial Planning for Same-Sex Couples in Light of 
Windsor. Journal of Financial Professionals. September: 64-74; Morrow, M.L., M.F. Franklin and T.A. Gagnon. 2015. 
Tax Considerations for Marriage: I Do…or Not. Tax Notes. November 23, 2015: 1-7; T. A. Soloman and B.J. Tiemann. 
2016. Benefits for Same-Sex Spouse after Windsor and Obergefell. Benefits Magazine. February: 33-35; Masselli, 
J.J. and B.L. Runkel. 2016. I do (sort of): Tax Planning Strategies for Same-Sex Couples in Common-Law Marriage 
States after Marriage Equality. The ATA Journal of Legal Taxation. Spring, 14(1): 72-8. Masselli, J.J. and M.S. 
Bertolini. 2016. Marriage Equality Tax Implications in Community Property States. State Tax Notes. (October 24, 
2016).   
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Insert Table 1 about here 

 Scenario 1 provides evidence that TCJA, through the intentional modification of the tax rate 

tables designed to ensure that the married filing joint rate schedule is double that of the single schedule 

up to combined taxable income of $600,000, was effective in mitigating the marriage penalty for 

taxpayers earning approximately the same income.  In this situation, both partners have AGI of 

$175,000, a portion of which is QBI deduction eligible business income, and both partners fall under the 

Section 199A income threshold (taxable income less standard deduction before QBI deduction). If 

married, the couple’s AGI would be $350,000 which also falls below the QBI income threshold. As result, 

there is no limitation of the QBI deduction if the couple files single or as married filing jointly.  The table 

further shows that the combined taxes the partners would pay as single taxpayers exactly equals the 

amount of tax they would pay if they married and filed jointly. Alas, there is no marriage penalty or 

bonus under this set of facts and circumstance.  

Scenario 2:  In this situation, we factor in a relatively extreme income disparity between the two 

unmarried partners. Assume in this case Partner 1 is a shareholder in a legal practice taxed as an S 

Corporation (an SSTB) and has W-2 wages of $130,000 along with K-1 ordinary income from the S 

corporation of $200,000.  Partner 2 earns W-2 wages of $20,000.  Neither partner can itemize so the 

standard deduction is claimed for each. 

Insert Table 2 about here 

 Scenario 2 provides evidence that post TCJA, a significant marriage incentive continues to exist 

for couples with disparate income.  In this situation the marriage bonus is two pronged in that a 

significant portion of the marriage tax savings (i.e., $20,508 of the $30,108) occurs as a direct result of 

how the tax rate tables are configured with the added tax savings surfacing because of the Section 199A 

marriage benefit (i.e., $9,600 of the $30,108).  The Section 199A marriage benefit arises because Partner 
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1, when filing single, is precluded from taking a QBI deduction because the income in question is SSTB 

income and his/her income exceeds the threshold over which SSTB income cannot be considered for the 

deduction.  If the couple were to marry, a full QBI deduction would be allowed resulting in an added 

marriage tax savings of $9,600 ($40,000 QBI deduction * 24% Marginal tax rate). It is also worth noting 

that the $30,108 marriage benefit represents a savings of almost 34.7% (i.e., $30,108 savings / $86,715 

(combined single tax liability).   

Scenario 3:   In this situation, we introduce a fact pattern where one of the partner’s qualified business 

income deductions is partially phased out because the underlying business activity is an SSTB and their 

income level exceeds $163,600 (i.e., the maximum income level for full deduction) but is less than 

$213,600 (i.e., the point at which no QBI deduction would be allowed for any SSTB).  Assume Partner 1 is 

a shareholder in a legal practice taxed as an S Corporation (an SSTB) and has W-2 wages of $95,700 

along with K-1 ordinary income from the S corporation of $100,000.  Partner 2 earns W-2 wages of 

$154,300.  Neither partner can itemize so the standard deduction is claimed for each.  

Insert Table 3 about here 

In this situation, Partner 1’s taxable income exceeds the $163,300 level at which a full deduction 

would be allowed by $20,000 (i.e., $195,700 AGI – $12,400 Standard Deduction = $183,300).  Owing to 

the mechanics of how the phase-out of the QBI deduction for SSTB income operates, only 60% ($30,000 

of the remaining phase out / $50,000 full phase out amount) of the full QBI deduction of $20,000 (20% * 

$100,000 SSTB income) would be allowed.  The tax benefit associated with the $12,000 QBI deduction 

for the single partner is $3,840 ($12,000 * 32%).  If the couple were to marry, the full $20,000 QBI 

deduction would be allowed at a MFJ tax rate of 24% for a total tax benefit related to Section 199A of 

$4,800.  The Section 199A marriage benefit in this situation amounts to $960 ($4,800 - $3,840) while the 

total marriage benefit for this fact pattern amounts to $2,560.  In this case, the remaining marriage 
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benefit comes from eliminating the portion of the income by the unmarried single partner that would 

have been taxed at a 32% marginal tax rate. Again, in this vignette, the couple’s combined AGI, as it was 

in scenarios 1 and 2, is $350,000.  In this instance, the income disparity is much smaller than in scenario 

2 such that the overall marriage benefit only approximates 4%. While the above examples have 

demonstrated situations where Section 199A can contribute to marriage bonuses, scenarios 4,5, & 6 

highlight situations where Section 199A can trigger a marriage penalty as well.  

Scenario 4.  Partner 1 earns W-2 wages of $50,000 in addition to receiving a K-1 from a real estate 

partnership reflecting $75,000 of income.  Partner 2 has W-2 wages of $200,000 and a flow through loss 

from a service industry of ($75,000).  Assume here, Partner 2 has sufficient basis to use the loss and the 

passive activity rules do not apply.  

Insert Table 4 about here 

Scenario 4 returns the couple to a situation where once again each partner makes the same 

adjusted gross income (i.e. $125,000).  Recall from above that the TCJA modified tax rate tables were 

designed to eliminate a marriage penalty for couples earning similar income whose combined taxable 

income was less than $600,000.  On the surface, this is clearly the case in scenario 4 except that Partner 

1 has flow through income that would qualify for a full Section 199A QBI deduction if s/he filed single.  

Recall, however, that Partner 2 has a flow through loss that would reduce his/her taxable income but 

does not result in any adverse impact from Section 199A. This scenario highlights a situation where the 

“netting” rules of Section 199A result in a marriage penalty for this couple because the QBI deduction 

would be eliminated when filing jointly. The information in Table 4 demonstrates that the couple would 

experience a marriage penalty of $3,593 all of which is attributable the required “netting” rules of 

Section 199A.   
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Scenario 5.  In this scenario Partner 1’s entire taxable income is comprised of K-1 earnings from a real 

estate partnership in the amount of $175,000. Further assume, for this scenario that Partner 2, owing to 

a disability, has no taxable income.  

Insert Table 5 about here  

 Scenario 5, as expected because of such a major income disparity, results in a healthy total 

marriage benefit of $7,780.  Furthermore, there is no question that without the Section 199A deduction 

Partner 1’s tax liability would have increased by $8,400 ($35K * 24%) while the married couple’s tax 

liability would have increased by $7,700 ($35K*22%) .  That said, the marriage benefit for this couple 

without the Section 199A deduction would have been $8,480 while with the QBI deduction the tax 

liability is reduced to $7,780. What is interesting here, however, is that even though there is no 

limitation of the Section 199A QBI deduction in terms of amount (i.e., whether single or married the 

total QBI deduction is fully allowed at $35,000: $175,000*20%), in this situation there is a small Section 

199A marriage penalty (i.e., $700) attributable to marginal rate differential that exist between the 24% 

marginal tax rate on partner 1 and the 22% tax rate the couple would pay if married.   

Scenario 6.  This scenario, again, highlights, the impact of the Section 199A netting rules. Assume 

Partner 1 has no salary income.  Instead his/her entire taxable income is comprised of K-1 earnings from 

a real estate partnership in the amount of $175,000. Partner 2 has W-2 wages of $175,000 and a flow 

through loss from a service industry of ($175,000).  Assume in this situation, Partner 2 has sufficient 

basis to use the loss and the passive activity rules do not apply. 

Insert Table 6 about here 

This scenario again highlights the adverse impact the Section 199A “netting” rules can have on a 

couple if one partner has flow through income while the other has flow through losses.  Though the 
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overall financial situation was set up to be quite similar to scenario 5 in that Partner 1 had AGI of 

$175,000 while Partner 2 had AGI of $0, the composition of Partner 2’s income was different in that s/he 

had both salary and a flow through business loss. The netting of the flow through business loss fully 

offset the flow through income of Partner 1 resulting in total eradication of the Section 199A deduction 

for the couple if married.  The resulting marriage penalty in this situation connected to the loss of the 

Section 199A deduction amount to $7,700.  Nonetheless, in this case there is still a small net-marriage 

bonus of $80 suggesting that the marriage bonus inherent in the TCJA tax rate table changes is for this 

couple because of the major income disparity is $7,780.   

To summarize, Scenarios 1, 2, and 3 were designed to highlight how marriage bonuses 

attributable to the Section 199A could vary from pure marriage neutrality to outcomes where significant 

marriage incentives surfaced depending on the make-up of the couple’s financial situation. More 

specifically, Scenarios 2 and 3 emphasize ways in which the SSTB limitations of Section 199A can be 

effectively overcome for some unmarried couples. Scenario 2 presents the ultimate combination of 

marriage benefits that surface from major disparities in income between the two partners in 

combination with the Section 199A marriage benefit.  Scenarios 4, 5, and 6 highlight situations where 

the netting rules required in Section 199A result in a marriage penalty such that remaining single may be 

the more financially prudent option.  

CONCLUSION 

 The 2017 TCJA modified many elements in the United States tax law from lowering corporate tax 

rates to modifying many aspects of individual tax system.  However, while TCJA made strides in 

neutralizing many factors in the tax law that contribute to marriage penalties and bonuses, other factors 

continue to exist and some were even exacerbated such as the limitation of state and local taxes 

deductions and qualified residential interest deductions. One of the most dramatic changes resulting from 
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TCJA was the inclusion of Section 199A, the QBI deduction.  This study examines Section 199A through 

the lens of the marriage penalty and bonus and sheds light on how the QBI deduction can factor into tax 

planning for unmarried couples and their decision for marriage, in particular for same-sex couples who 

marry at a much lower rate than different-sex couples.  Current census estimates suggest that 

approximately 420,000 to 450,000 same-sex couples declare themselves as partnered but not legally 

married. It is couples such as these that are prime targets for several of the tax strategies proposed herein.   

As noted in the scenarios, much of the planning depends on the relative income of each partner 

and whether the flow-through business income in question is considered SSTB income. Be that as it may, 

the scenarios highlight some potentially significant tax planning strategies for some unmarried couples 

whose fact patterns somewhat parallel those presented.  Although many couples do not use tax planning 

as a major factor in determining whether to legally marry or remain single, being aware of the tax 

implications can be helpful.  
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Table 1 

Scenario 1:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $125,000 $125,000 $250,000 
S-Corporation earnings 50,000 

 
50,000 100,000 

AGI $175,000 $175,000 $350,000 
Section 199A Deduction ($10,000) ($10,000) ($20,000) 
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $152,600 $152,600 $305,200 
    
Computed federal income tax $30,704 $30,704 $61,408 
Marginal Tax Rate 24% 24% 24% 
Total tax combined for single    $61,408 
    
MFJ - Savings   $0 
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Table 2 

Scenario 2:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $130,000 $20,000 $150,000 
S-Corporation earnings 200,000 

 
 200,000 

AGI $330,000 $20,000 $350,000 
Section 199A Deduction   (40,000) 
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $317,600 $7,600 $285,200 
    
Computed federal income tax $85,955 $760 $56,607 
Marginal Tax Rate 35% 10% 24% 
Total tax combined for single    $86,715 
    
Combined Savings by MFJ   $30,108 
MFJ Savings from 199A   $9,600 



 
 

23 
 

Table 3 

Scenario 2:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $95,700 $154,300 $250,000 
S-Corporation earnings 100,000 

 
 100,000 

AGI $195,700 $154,300 $350,000 
Section 199A Deduction ($12,000)  ($20,000) 
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $171,300 $141,900 $305,200 
    
Computed federal income tax $35,832 $28,136 $61,408 
Marginal Tax Rate 32% 24% 24% 
Total tax combined for single    $63,968 
    
Total MFJ Combined Savings    $2,560 
MFJ Savings attributable to 199A   $960 
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Table 4 

Scenario 4:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $50,000 $200,000 $250,000 
Flow through earnings (loss) 75,000 

 
(75,000) 0 

AGI $125,000 $125,000 $250,000 
Section 199A Deduction (15,000)  ($0)   
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $97,600 $112,600 $225,200 
    
Computed federal income tax $17,510 $21,104 $42,207 
Marginal Tax Rate 24% 24% 24% 
Total tax combined for single    $38,614 
    
MFJ cost of filing jointly   ($3,593) 
MFJ cost from 199A   ($3,593) 
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Table 5 

Scenario 5:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $0 $0 0 
Flow through earnings (loss) $175,000 

 
0 $175,000 

AGI $175,000 0 $175,000 
Section 199A Deduction (35,000)  (35,000)   
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $127,600 $0 $115,200 
    
Computed federal income tax $24,704 $0 $16,924 
Marginal Tax Rate 24%  22% 
Total tax combined for single    $24,704 
    
MFJ Savings (Extra standard 
deduction plus rate benefit) 

  $7,780 

MFJ Cost from 199A (2%*35K)   ($700) 
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Table 6 

Scenario 6:    
    
 Partner 1  Partner 2  Married  
Filing Status Single Single Married filing jointly 
    
W-2 Earnings $0 $175,000 $175.000 
Flow through earnings (loss) 175,000 

 
(175,000) 0 

AGI $175,000 0 $175,000 
Section 199A Deduction (35,000)  0   
Standard deduction (2020) (12,400) (12,400) (24,800) 
Taxable income $127,600 $0 $150,200 
Marginal Tax Rate 24% 0 22% 
Computed federal income tax $24,704 $0 $24,624 
    
Total tax combined for single    $24,704 
    
MFJ combined filing savings   $80 
MFJ Cost from 199A ($35K *22%)    ($7,700) 

 


